ARCHDEACONS’ LICENCES

A review of the operation of Rule 9 of the Faculty Jurisdiction Rules 2000 relating to the issuing by archdeacons of temporary licences for schemes of minor re-ordering. 

1
Introduction

1.1
The background to the setting up of the review was a concern felt by the Church Buildings Council (the Council) that on a number of occasions licences had been granted which exceeded the parameters of the Rule and that temporary work had on a number of other occasions been in place for longer than the maximum period of 15 months prescribed by the Rule. At a meeting on 23rd of February 2011 the Council established a working group to look further into the matter.

1.2
The members of the group were:

His Honour Judge Peter Collier QC, Chancellor of the Diocese of York,

Anne Riches, Vice Chair of the Council,

Jonathan Mackechnie-Jarvis, former Council member and Secretary of the Gloucester DAC,

The Venerable Peter Burrows, Archdeacon of Leeds,

The Venerable Stephan Welch, Archdeacon of Middlesex.

Jonathan Goodchild, Senior Churches Officer in the Church Buildings Division of the Council acted as secretary to the group.

1.3 
The particular foci of our discussion were first to identify examples of good practice and to suggest that the Council encourage their adoption more widely and second to consider whether there were any recommendations we wanted to suggest that the Council make to the Rules Committee when next it considers any amendments to the Rules.

2
The scheme

2.1
Canon F1 provides:

“It shall be the duty of the minister and churchwardens, if any alterations, additions, removals, or repairs are proposed to be made in the fabric, ornaments, or furniture of the church, to obtain the faculty or licence of the Ordinary before proceeding to execute the same.”

2.2
The duty to obtain a faculty for any “alterations, additions, removals” does not apply if the matter is included in the lists of Minor Matters Not Requiring a Faculty issued by diocesan chancellors.

2.3
Situations vary from diocese to diocese in relation to particular local diocesan provision for granting dispensations from the strict faculty procedure. However there is the universal statutory provision whereby a church can alter, add or remove something and that is by obtaining an archdeacon’s licence under Rule 9 of the Faculty Jurisdiction Rules 2000.
2.4
It is significant to note that the secular legislation provides no such provision for a temporary alteration to a listed building without the statutory requirement for formal consultation with those specifically concerned with the protection of the built heritage. It is therefore very important that the provisions of the Rule including its limitations are properly understood. If it were to become the case that the issuing of licences under Rule 9 was misused, then it could be used as an argument against trusting the Church of England properly to apply, monitor and enforce the faculty jurisdiction permitted under the ecclesiastical exemption.

2.5
The provision for such licences was first introduced by the Faculty Jurisdiction Rules 1992. When the rules were revised in 2000 the maximum temporary period of 12 months was extended to 15 months. Otherwise the 2000 Rules replicated those introduced in 1992. The Rule is in the following terms:

9.—(1)  On the application of a minister and the majority of the parochial church council an archdeacon may give a licence in writing in accordance with Form No. 7 in Appendix C for a temporary period not exceeding 15 months for a scheme of minor re-ordering provided the archdeacon is satisfied that—
(a)
the scheme does not involve any interference with the fabric of the church and
(b)
it does not involve the fixing of any item to the fabric of the church nor the disposal of any fixture and
(c)
if the scheme involves the moving of any item, the same is to be done by suitably competent or qualified persons and such item will be safeguarded and stored in the church or in such other place as is approved by the archdeacon, and can easily be reinstated.
(2)  The archdeacon may add such other conditions to the licence as may be considered necessary.
(3)  A copy of any such licence shall be submitted to the registrar and the secretary to the advisory committee.
(4)  The period specified in the licence shall not be extended by the archdeacon provided that where a petition for a chancellor’s faculty in respect of the scheme is submitted to the registry not later than two months before the expiry of the period the scheme shall be deemed to be authorised until the determination of the petition by the chancellor.
(5)  An archdeacon may for any reason decline to grant such a licence in which event the archdeacon shall advise the minister to apply to the chancellor for an interim faculty authorising the scheme.
3
Consultation

3.1
Prior to the meeting of the working group, enquiries had been made about the operation of the rule in a circular sent to all Chancellors, Registrars, Archdeacons and DAC secretaries. Replies were received about the operation of the temporary licence scheme in 32 dioceses.

3.2
The response to the consultation showed that it was generally felt that the rule was working well and provided a useful tool by which churches could experiment with minor re-orderings before bringing forward the final proposals in a petition for a faculty. In many dioceses a log is kept of licences that have been granted and there is monitoring and follow up in cases where a petition has not been presented towards the end of the 15 month period.  The responsibility for monitoring and for follow up varied from diocese to diocese.

4
Some immediate observations made by the working group

4.1
Our understanding of the origin of the rule is that it came into being at a time when liturgical developments meant that a number of churches wanted either to move their altar or to bring into the church a nave altar and to experiment with repositioning the furniture in the sanctuary and chancel areas of the church.  Sometimes this involved the introduction of a platform extending the chancel level into the nave, and perhaps requiring the removal of a couple of rows of pews. Sometimes they were not sure whether it would work or what the best layout would be. In all those circumstances, to be able to try something out without a final commitment to permanency was seen as a very sensible way forward.

4.2
It was within the personal knowledge of members of the group that much more significant  alterations including some that were clearly intended to be permanent, with no sense that they were experimental, were now being sought and sometimes granted under the auspices of rule 9.

4.3
We considered some of the reasons for that step change.

4.4
It was believed that in some instances it was the speed with which such a licence could be granted and change introduced which was the driver behind the application.  Although the granting of an unopposed faculty was believed to be generally achievable within four months of the parish deciding to put forward its petition, it was reported that in some dioceses it could take up to 12 months from the filing of an uncontested petition to the grant of a faculty.  Even when the diocese has efficient procedures, the desired result can be achieved more quickly by the granting of a licence. We were aware that archdeacons sometimes come under pressure to help have the desired changes in place for Christmas, Easter, Patronal Festivals or a significant wedding. 

4.5
The question we were left pondering was whether this approach can be justified given that the intention of the rule is that this alteration will be for a temporary period, which of course implies reversibility. 

4.6
We also had brought to our attention cases in which there had been significant alterations which, although they could be seen as experimental, could not be described as minor. We were told of one case when, following a church plant into a significant grade 1 listed building, 50% of the pews had been removed and chairs introduced under a Rule 9 temporary licence.

4.7
Our question in relation to that situation was whether the use of this procedure in such circumstances might result in a real and justified sense of grievance at the outcome of the eventual petition for a faculty by one or other party. On the one hand the church might well feel that the grant of such a licence was itself an indication that any proposal to make this permanent would be successful. To that extent it had created a presumption in favour of the ultimate grant of a faculty and they would have a sense of grievance if the petition was ultimately to fail. They could justifiably ask: if their mission, worship and pastoral needs were outweighed by the heritage interests why were they permitted to go into the church in the first place when everyone knew that their ‘style’ required the removal of pews and the creation of a more flexible space. On the other hand the heritage and amenity societies would undoubtedly feel a sense of grievance if the petition were to succeed, no doubt remarking that it was a fait accompli, when it came to the consideration of the proposals by the DAC and of faculty petition by the Chancellor and that their interests were outvoted before they had ever been stated. That would of course lend fuel to the fire occasionally stoked by those who would wish to see an end to the ecclesiastical exemption. It seemed to us that in cases where there is a proposal for a church plant, or a ‘fresh expression’, in a listed church, it is vital that the appropriate authorities give careful consideration to the how any proper consideration of the Bishopsgate Questions is likely to be resolved before agreeing to ‘the moving in’.

4.8
We were aware of the danger that a licence or even more so a series of licences could bring about significant changes by accretion.   

4.9
Finally in our initial consideration, we were told of some instances were the period of experimentation had extended beyond the 15 months with no petition for a faculty having been filed. It seemed to us that that the most likely cause of that was the lack of any monitoring and follow up process. 

5
Best Practice

5.1
Having noted those problems we went on to consider what might be seen as models of Best Practice for the Council to commend generally. There were a number of practices that we learned of through the consultation which we felt were well worth commending. Arising from our general consideration of the Rule, other practices occurred to us which we also felt were worth passing on.

6
The DAC

6.1
The Rule does not require the archdeacon to carry out any consultation before granting a licence. That of course is part of the essence of the scheme – its speed. However it was apparent from the consultation that in several dioceses the archdeacon discusses the proposal with the Secretary to the DAC. In some places the archdeacon discuss the proposal at the DAC meeting before granting the licence. In one diocese the proposal is discussed under the “archdeacons’ business” item on the agenda. In some dioceses the grant of the licence is minuted in the DAC minutes.

6.2
We would encourage archdeacons to consult the DAC Secretary and anyone else s/he suggests be consulted. Even minor re-orderings might have implications which the archdeacon is unaware of but about which the DAC Secretary could alert the archdeacon.

6.3
As the grant of a Rule 9 licence may be a prelude to petitioning for a faculty it is important that the church is encouraged to give consideration at an early stage to the matters they will need to address at the time of petitioning.

6.4
It seemed to us that any consideration of the proposal by the archdeacon gives him/her an opportunity to encourage the church to ask about their church “what are we dealing with here?”. If there is a Statement of Significance, then it should be consulted and the proposal assessed in its light. If there isn’t as yet a Statement of Significance, then, as one will be required for any listed church filing a petition for a faculty, it makes sense to encourage the church to begin the process of putting that together. 

7
To grant a licence or not

7.1
The archdeacon has in each case a discretion whether to grant a licence or not. However it is a discretion which must be exercised judicially which means it must be done on due consideration amongst other things as to whether the proposal falls properly within the parameters of the Rule.

7.2
We recognise that the interpretation of the rule is for the archdeacon to decide in each case and that each case will raise questions of “fact and degree” as to whether a particular proposal is temporary and/or minor. In any case where the archdeacon has a doubt as to whether something can properly be described as temporary or minor we would expect that the diocesan chancellor would be willing to give guidance to the archdeacon and equally we would expect the archdeacon to seek that guidance.
7.3
With those preliminaries in mind we would offer the following thoughts for consideration by an archdeacon considering whether to grant a Rule 9 licence.

8
Is this temporary? 

8.1
As we noted earlier there are occasions when a church has made up its mind what it wants to do. We question whether it is a proper use of the Rule 9 procedure to apply in those circumstances for a licence rather than to apply for a faculty.

8.2
We have already observed the danger of something being later presented as a fait accompli thereby avoiding any early input from the heritage and amenity bodies. The more certain the church is as to what it wants to do, the more important it is that that input should be sought and obtained.

9
Is this re-ordering?

9.1
There are some experiments that might not amount to a re-ordering. We heard of an example where a small organ was brought into a church to see if it would be an appropriate instrument. It involved no movement of anything else. It involved no fixing (see below). It was just an experiment. It didn’t seem to us that that amounted to a re-ordering. Equally we envisaged that it might be possible to experiment with a sound system, or projection system, which provided it did not involve fixing speakers or screens to the fabric, could be described as an experiment not amounting to a re-ordering. 

9.2
Those seemed to us to be permissible experiments falling short of re-ordering, and not usually requiring a faculty.  Save where the experiment will last no more than at most a few weeks, the archdeacon should always be consulted, who may advise that the view of the chancellor should be sought.

9.3
The extent to which the introduction of something new can be dealt with under Rule 9 was the issue that we found most difficult to resolve and was something we felt might usefully be addressed by the Rules Committee when next considering whether any amendments should be made to the Rules.

9.10
It seemed to us that one of the things the archdeacon should always have in mind when a church is contemplating introducing something under a licence is that there can be no guarantee that the faculty will be granted in the end. The cost of paying for the new chairs or whatever the new item is may be considerable. In those circumstances it may be thought that a temporary licence is not the appropriate route.

10
Is this minor?

10.1
There is of course no definition in the Rule of what is and what is not minor. Some guidance can be gleaned from the subparagraphs (a) to (c). They refer to the fabric, fixtures and items.

10.2
The fabric would include all ceilings walls and floors. No proposal that interferes with the fabric of the church can be the subject of a Rule 9 licence. Nor can any proposal that involves fixing anything to that fabric. The reasoning seems to us to be clear – once you are interfering with or even “just fixing” something to that fabric, you are clearly moving into the area where you need proper professional advice and full consultation with those who have an understanding of the heritage and amenity issues.

10.3
A fixture is something that is installed in and fixed to a part of the building so as to be a part of it.  There are some tests that courts apply when deciding whether something has become a fixture. What was the method and degree of annexing the item to the fabric? What was the object and purpose of annexing the item to the fabric? Both are to do with permanence. 

10.4
If there is doubt as to whether something is a fixture or not, then it seemed to us that it would be inappropriate to grant a licence for its removal.

10.5
Fixtures are usually distinguished from fittings. Fittings such as electrical items will often require replacing when they are worn out or in need of replacing for other reasons Some of these can be dealt with under the “list of minor items not requiring a faculty” issued by chancellors. In other instances they will require a faculty and it did not seem to us that they should be dealt with under Rule 9.

10.6
It is furnishings that are usually the subject of applications under Rule 9 and that seemed to us to be appropriate. We noted the provisions that require that the movement of items is carried out by “suitably competent or qualified persons” and that the items are safeguarded and stored in a place approved by the archdeacon and can easily be reinstated.

10.7
Those provisions in paras (a) to (c) are not exhaustive and do not provide any further definition of what is and is not minor.

10.8
We thought that a useful approach in deciding whether something was or was not minor might be to consider the reaction of a person reasonably familiar with the inside of the building.  If on walking through the door their reaction was to say “what’s happened here?” then what had happened could not really be described as minor. If they barely noticed the difference then it almost certainly could be so described. There will of course be cases that are somewhere between those two reactions. Again we would encourage any archdeacon in doubt as towards which end of the spectrum a particular proposal fell to consult the chancellor.

10.9
What did seem clear to us was that removing all the pews, or a substantial proportion of them and introducing chairs could not be described as a minor re-ordering. The temporary removal of a set of choir stalls could be a significant change requiring formal consultation with various bodies before a faculty will issue and depending on the circumstances might not be appropriate for a Rule 9 licence.

11
Procedures 

11.1
Any licence issued must be in the form annexed to the Rules (Form No 7). There is a purpose in using that Form. It provides a checklist that the preliminaries have been fulfilled (e.g. support of PCC); a reminder that there is a limit to the period of experimentation and the time within which a petition for a faculty must be presented. It also reminds the archdeacon to consider imposing conditions and sets out what they are when they have been imposed. Finally it reminds the issuer to copy the form to the Registrar and the Secretary to the DAC. 

11.2
The consultation showed that on the whole the proper procedures are fulfilled. Although there were some confessions that that is not always the case.

12
Conditions

12.1
It seemed to us that it might be helpful if a regular condition was the taking of photographs and any other appropriate recording of the affected area of the church before and after the re-ordering takes place. This will enable those considering the subsequent petition to see the contrast. Also it may be that the chancellor on granting the faculty would have wanted to order photographs and recording, but if the change has taken place it would then be too late.

12.2
It also seemed to us that any questions of storage should always be addressed in particular conditions. 

13
Follow Up

13.1
The Rules do not provide who will be responsible for monitoring the compliance with the requirement for submitting a petition two months before the expiry of period granted in the licence.

13.2
The consultation showed that in many dioceses that responsibility was shared between the DAC Secretary and the issuing archdeacon. In many but not all dioceses there was a log kept of licences granted.

13.3
We thought that in each diocese there should be a specific agreement about who would be responsible for monitoring and following up this aspect of the process.

13.4
It seemed to us that there was some sense in the registrar having a part in this. Questions of compliance with the faculty jurisdiction in any diocese are ultimately a matter for the chancellor. In those circumstances if the registrar is monitoring compliance s/he will be able to report any problems to the chancellor and seek directions as to what steps should be taken.

13.5
We thought that with modern electronic diaries it would be very easy when receiving a copy of the licence to enter a reminder in the diary probably 11months hence to see if any petition has been received in relation to the matter and if not to raise a query (whether directly with the parish or through the archdeacon would be a matter of local choice) as to when the petition could be expected or whether they had reverted to the status quo ante.

14
Amendments to the Rules

14.1
We considered whether there were any amendments that might be considered by the Rules Committee in due course.

14.2
We have already observed that on the whole the system seems to be working well.

14.3
We would suggest that it might consider: 

(1)
Requiring the archdeacon to consult with the DAC Secretary and anyone else the DAC Secretary advises should be consulted before deciding whether to issue a licence.

(2)
Making some specific reference to how far the introduction of new items can be permitted under the licence.

(3)
Whether this (and other) forms should be made electronic so that the filling in of the blanks easily takes the archdeacon through what we have described as the checklist process when issuing the licence.

(4)
Whether any of the matters that we have suggested as good practice should be made mandatory. In particular 

(i)
the taking of photographs of the locus in quo before any temporary changes are made;

(ii)
the establishing in each diocese of a diary system for ensuring that a named person has established that either the temporary reordering has been abandoned in favour of the status quo ante or that an appropriate petition for a faculty has been issued.
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